sparkling wine in Chinese markets.
3 This was probably the first significant event in China regarding GI-related administrative protection. Since then, several legislative efforts have been made in this respect, and different government agencies have been involved in protecting GIs in China.
Still, China does not adopt a uniform approach in protecting GIs. In particular, both trademark protection and a sui generis regime are available for GI protection today. In addition, these types of protection are complemented by laws on unfair competition, consumer protection, and product quality. However, as this chapter elaborates, the parallel and sometimes conflicting different legal systems under which GIs can be protected in China today may also hamper the creation of a healthy and efficient system of GI protection.
Notably, this chapter offers an overview of how the GI legal system has evolved in China. It also compares the advantages and disadvantages of the different regimes currently available for GI protection, and concludes with specific suggestions for improvements to the existing arrangement.
protecting geographical indications under the chinese trademark system
The philosophy of using trademarks to protect GIs is that GIs function quite similarly to trademarks. In particular, the primary purpose of a trademark regime is to protect the interests of consumers by way of the trademark's source-identifying function and the quality guarantee function. Moreover, trademark protection extends to protect the business interest of trademark owners, namely the trademark goodwill and the investments that trademark owners have in the marks, and the products. Generally speaking, a trademark is an identifier of one single producer or service provider. Similar to trademarks, GIs also designate source, even though a geographical source guarantees specific qualities of the products that derive from the natural and human factors within the given geographical area, and protect the investment made by generations of local producers on the reputation that is associated with the GIs. In this sense, GIs can be understood as a subset of trademarks.
4 More specifically, a GI usually serves to identify a group of producers who share something in common, that is, the producers' products possess a certain quality, reputation, or other characteristics which are essentially attributable to their geographical origin.
5
Generally, GIs are protected as certification or collective marks in China, the two types of marks that best accommodate GI protection within the trademark system.
6 Notably, both certification marks and collective marks identify groups of users, instead of one single business entity, which best reflect the nature of GIs as collective rights and signs that guarantee specific (and certified) product quality and characteristics. Moreover, the ownership of certification marks or collective marks is for applicants which have a collective legal nature, usually in the form of an association of producers. Again, this best corresponds to the collective nature of a GI registrant. Therefore, both certification marks and collective marks can be used to protect GIs under the trademark system in China.
Legislative History
Before 1993, it was not possible to protect GIs within the trademark system in China. However, Rules for the Implementation of the Trade Mark Law 
Marks,
10 which provided that certification marks could be used to certify the place of origin, raw materials, method of production, quality, accuracy, or other characteristics of the said goods or services. This was the first administrative rule regarding the protection of a GI in the national legal system in China.
11
Less than a decade later, in 2001, China made a commitment to introduce specific GI protection in its Trade Mark Law as part of its accession to the World Trade Organization (WTO). As a result, the concept of 'geographical indication ' a collective mark as 'a mark registered in the name of a group, association, or any other organization and used by its members to indicate membership'.
16
It also goes on to define a certification mark as 'a mark which is owned by an organization that exercises supervision over a particular product or service and which is used to indicate that third-party goods or services meet certain standards pertaining to place of origin, raw materials, mode of manufacture, quality, or other characteristics."
17
In 2003, SAIC issued the Measures for the Registration and Administration of Certification and Collective Marks 18 in response to the revised Trade Mark Law, making detailed provisions about the registration and administration of GIs. As a result, GIs can be registered and protected as collective marks or certification marks under the trademark regime with the Trade Mark Office under SAIC.
Current Protection under the Chinese Trademark System
Article 16 of the TM Law 2013 provides that geographical indication 'means that it is the place of origin on the goods at issue and that the special qualities, reputation or other characteristics of the goods are primarily determined by the natural conditions or other humanistic conditions of the geographical location involved'. 19 2.2.1 What May be Registered as a Geographical Indication under the Trademark System Under Chinese trademark law, a GI registered as a collective mark or a certification mark may be the name of the geographical region indicated or any other visual signs capable of indicating that a good originates from the region. The area of the region designated as the region from which GI products originate is not required to be fully consistent with the name or boundary of the administrative division of the same region.
20 In this respect, the scope of trademark protection is much wider than that of the sui generis protection for GIs, as the latter only allows for the registration of geographically accurate names. 
Special Registration Requirements
Applicants should follow the general rules enacted to register collective or certification marks in order to register a GI as a trademark. In addition, in order to apply for registration, applicants have to present the following supporting documents or evidence:
(1) a document issued by the people's government which has jurisdiction over, or the competent authority of, the concerned industry approving the applicant's registration of the GI in question, for example, agricultural or fishery authorities;
21
(2) a description of the GI including (i) the given quality, reputation, or any other characteristic of the goods indicated by the sign, (ii) the relation between the given quality, reputation, or any other characteristic of the goods and the natural and human factors of the region indicated by the GI, and (iii) the boundary of the region indicated by the GI;
22
(3) detailed information of the professionals and special testing equipment of the applicant or of any other organization authorized by the applicant to show its capability of supervising the particular quality of the goods indicated;
23
(4) the regulation governing the use of a collective mark or certification mark. 24 The registrant of a GI imposes control over the use of the GI mainly through the implementation of this regulation.
Foreign applicants should appoint a trademark agent to act for them in China, 25 and further present documents certifying that the GI being applied for is protected also in the country of origin, in addition to the documents mentioned in (2), (3), and (4) above. or Collective Marks Anyone within the specified geographical area who satisfies the prescribed standard can ask for permission to use the GI and the owner cannot refuse it. Therefore, the trademark system makes it possible that even small producers can share the benefits of the exclusive rights granted by GI protection.
27
If a qualified product meets the standards set by the owner of the certification mark, the producer must be permitted to use the mark fairly. Generally, 21 Id. art. 6.1. 22 Id. art. 
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certification trademarks are not held by private businesses but by certification bodies, who should be impartial towards producers. 28 These bodies must exercise legitimate control over the use of the marks, but may not discriminate against a producer who actually meets the standards. Therefore, collective use is open to all producers in the specified region who comply with the rules or specifications of the certification trademarks.
The difference between GIs as collective marks and certification marks lies in that only the members of the association that has registered the mark can use the former. 29 The bodies eligible for collective mark GI registration should be composed of members located within the regions designated by the GIs.
30
Anyone whose goods satisfy the conditions under which the GI is used may request membership from the collective mark registrant, and the registrant must accede to this request in accordance with its articles of association.
31 For those who do not request membership, fair use of the geographic name of the said GI must be allowed to describe the origin of their products.
32 This use constitutes a type of fair use exemption of a geographical mark under the trademark system in China.
Control and Supervision over Certification
and Collective Marks The registrants/trademark owners in accordance with the control and supervision system that is set for the products to which the collective or certification marks apply exercise the control of the use of GIs as certification or collective marks. This control and supervision system is specifically articulated in the regulation governing the use of the said marks, and is a required component of the application documents of these types of trademarks.
33 If the registrants/ trademark owners of a collective or certification mark fail to exercise effective control over the use of the mark and, as a result, the goods to which the said mark applies fail to meet the requirements of the regulation governing the use of the mark, causing damage to consumers, the administrative authority for industry and commerce can order them to rectify the situation within a time limit. If the registrants/trademark owners refuse to do so, they will be imposed a fine. 35 The statute also provides a list of the acts that constitute infringements of the exclusive right to use a registered trademark, which are also applicable to a registered certification or collective marks (used to protect the GIs).
36
Under the Chinese trademark system, there is a twin-track system to enforce trademark rights. In particular, right holders may either institute legal proceedings in the people's court or request the administrative authorities for industry and commerce (AICs) to take action. The AICs are empowered by the TM Law 2013 to investigate and handle trademark infringement cases. The AICs can order the infringer to immediately stop the infringing act. Additionally, the AICs can confiscate and destroy the infringing goods and the tools that are used to manufacture the goods. The AICs can also impose a fine for counterfeiting the registered trademark.
37 If the case is so serious as to constitute a crime, the AICs shall transfer the case to the judicial authority for determination.
38 Alternatively, the interested party may directly bring a lawsuit to the people's court for trademark infringement.
protection of geographical indications under the sui generis regime
Meanwhile, there are two independent sui generis systems available in China for GI protection. These systems implement the ministerial rules on GIs by the General Administration of Quality Supervision, Inspection, and Quarantine (AQSIQ) 39 and the Ministry of Agriculture (MOA) respectively. Under a sui generis system, the legal recognition and protection of GIs is based on a 'unique' approach, which is specifically dedicated to this type of intellectual property. With its close links to the specific geographical area, GIs belong to the region itself and not to individual producers located therein. Because GIs grant collective rights, GI protection also sees a deep involvement of the public authorities. In particular, under a sui generis system, the definition of the GI area, the eligible users of the GIs, and the ability to enforce regulations often are driven, at least in part, by the public authorities. Moreover, governments intervene in terms of control and supervision on the quality and specific characteristics of the products marketed under GIs. 40 In this respect, sui generis protection puts more emphasis on the quality of GI products, which requires strict controls over their production processes. According to PPGIP, GI products are 'products that originate from a particular geographical region with the quality, reputation or other characteristics substantially attributable to the natural and human factors of the region, and denominated with the name of the region upon examination and approval'. and (ii) those made, wholly or partially, of the raw materials from the region and produced or processed with the particular techniques in the region.
First Sui Generis

44
The coverage of GI products under PPGIP is rather wide and includes agricultural products, handicraft works, spirits, and other products protected under the trademark regime.
Registration Procedures
As a starting point, there is a two-tier process for applicants to apply for registration of the GI products. First, registration of the GI needs to take place with provincial quality and inspection departments, then with the AQSIQ. After the GI has been registered, producers who intend to use the GIs for their products have to go through a similar two-tier process to get the approval to use the GI. The applicants can either be entities designated by local governments, enterprises, or associations accredited by local governments.
45 For GI products of exporting enterprises, applications should be made to entry-exit inspection and quarantine departments of the prescribed area. For other GI products, applications should be made to the local (that is at or above county level) quality supervision departments. 
Examination and Approval
Provincial quality supervision departments or entry-exit inspection and quarantine departments conduct the first level of examination for registering a GI. These departments draw up preliminary opinions on the application and then submit their report and application documents to AQSIQ.
At the second level, AQSIQ first conducts formal checks on the application, and will then publish a notice of acceptance in the AQSIQ Gazette, as well as on its website if the application satisfies the formality requirements.
If the application fails to meet the formality requirements, the AQSIQ will notify the applicant in writing.
47 Anyone who objects to the registration can file an opposition within two months after publication.
48
For an application without opposition or where the opposition is unsuccessful, the AQSIQ will set up an expert examination panel according to the features of the products in question. The expert panel will then conduct a technical examination on the application and the AQSIQ will publish its approval of the application, if it passes the technical review by the expert panel. Id. art. 8. 46 Id. art. 11. 47 Id. art. 13. 48 PPGIP, supra note 42, at art. 14. 49 Id. arts. 15, 16.
Application by the Producer to Use a Geographical
Indication Product Any producer within the geographical limits of the origin region who wishes to use the GI sign on its product first has to file an application with the local (provincial) quality supervision department or entry-exit inspection and quarantine departments. Successful applications will then be subject to review by the AQSIQ.
After the AQSIQ approves its application and publishes it in the AQSIQ Gazette, the producer will be eligible to use the sign in question.
50
The application process for hopeful users of GI products is quite similar to the registration system. 
Control and Supervision
Local quality inspection authorities exert routine control on the quality of the GI products and do so in a very detailed way. Their scope covers almost every aspect of production. This includes raw materials, production techniques, quality features, classifications of quality, quantity, packaging and labelling of GI products, as well as the printing, distribution, quantity, and use of the special signs of the product, manufacturing environment, production equipment, and conformity with standards of the product. 
Protection and Enforcement
The approved GI products are protected in accordance with PPGIP. There are three types of acts that can be categorized as infringing the legitimate rights of registrants:
53 (i) use without authorization or forging a GI and its specific marks; (ii) unauthorized use by producers within the protected regions who cannot obtain approval because their products fail the requirements; and (iii) use of signs that are so similar to the protected signs that consumers will be misled into believing the products are protected GI products.
According to PPGIP, the quality supervision and entry-exit inspection and quarantine departments are responsible for investigating the above-mentioned acts.
54 Similar to the trademark regime, interested parties can either lodge complaints with local quality supervision departments or bring lawsuits to the people's court. The quality supervision departments rely on China Law of 3.1.6 Protection of Foreign Geographical Indication Products PPGIP provides that separate provisions are to be formulated for the registration of foreign GIs in China.
59 Yet, there are no such provisions available to date. In 2007, the European Union (EU) initiated a '10 plus 10' pilot project with AQSIQ, under which both sides presented a list of ten agricultural GIs, respectively, to seek protection in each other's territories -that is, ten GIs from China were protected in EU and ten GIs from the EU were protected in China under the pilot project. Article 2 of the MOA Measures defines 'agricultural products' as 'primary products sourced from agriculture, namely, plants, animals, microorganisms, and the products thereof obtained in agricultural activities'.
63 Among the three types of protection regimes (under Trade Mark law, the PPGIP, and MOA Measures), the scope of protected products under MOA Measures is the narrowest, only covering agricultural products.
Registration Procedures
The MOA Measures is quite similar to PPGIP in that the registration procedures also involve a two-level process -provincial and national -for an applicant to obtain registration.
Under the MOA Measures, agricultural product GIs are regarded as a collective right; accordingly, individuals or enterprises are not eligible to make applications. Eligible applicants include professional cooperative organizations of farmers and industrial associations determined by governments at or above the county level.
Examination and Approval
After receiving the application, provincial agricultural authorities will conduct on-site verification and propose their preliminary examination opinion. For applications that meet the requisite conditions, the authorities will send the filing documents and preliminary opinion to the Centre for Agri-food Quality and Safety (the Centre), operated under the MOA. For those that do not, the authorities will notify the applicant of their opinion.
64
Within twenty working days after receiving the documents, the Centre will examine the application and organize expert examination. committee will then undertake the appraisal of the registration of GIs of agricultural products, work out appraisal conclusions independently, and be responsible for the conclusions. 65 If the expert committee is in favour of the application after appraisal, the Centre will publish an announcement approving the application on behalf of the MOA. Anyone who has an objection to the approval can file their opposition within twenty days with the Centre. If there are no objections, the MOA will make an announcement, issue a Certificate of People's Republic of China on the Registration of Geographical Indications of Agricultural Products, and publish the relevant technical regulations and standards. If the expert committee does not approve of the application, the MOA will make a decision not to register it and notify the applicant of the decision in writing. 
Application to Use Geographical Indications
on Agricultural Product Any producer who satisfies the following conditions may apply to the registration certificate holder for uses of the GI on suitable agricultural products. In particular, applicants will need to (1) have the capability to supervise and administer the GIs of agricultural products and the products thereof; 67 (2) have the capability to provide guidance for the production, processing, and marketing of agricultural products with GIs; 68 and (3) have the capacity to bear civil liabilities independently. 
Protection Term
Unlike GIs registered as collective marks or certification marks, which have to be renewed every ten years, the MOA registration of a GI for an agricultural product will remain valid permanently without need to be renewed. 
Control and Supervision
Moreover, the MOA sui generis regime emphasizes administrative supervision and control over the quality and source of products. Competent local agricultural authorities will be responsible for conducting regular inspections and administering the use of GI signs, as well as evaluating the boundary requirement of geographical origin. 71 The producers of agricultural products with GIs also shoulder some responsibility by establishing a quality control tracing system. 
Protection of Foreign Geographical Indications
for Agricultural Products Article 24 of the MOA Measures provides that the 'Ministry of Agriculture accepts applications for the registration of geographical indications of agricultural products from foreign countries, and protects them once they have been registered in China'. 75 However, the specific measures as to the application and registration of foreign GIs for agricultural products are yet to be formulated. As no such specific measures have been promulgated, no foreign GIs of agricultural products have been registered under the MOA regime so far.
4 protecting geographical indications under other laws in china
In addition to be protected under the trademark system and a sui generis system, GIs can be protected in China (at least to a certain extent) under other laws. In particular, the Anti-Unfair Competition Law, 77 Product Quality Law, 78 and Law on Protection of Consumer Rights and Interests 79 were enacted to protect producers and consumers. They only stipulate general rules, but can serve the purposes of GI protection. 
Unfair Competition
Under the Anti-Unfair Competition Law of China, falsely indicating the place of origin of commodities is a prohibited unfair competitive activity.
81
The Anti-Unfair Competition Law also prohibits business operators from using any false advertising or other means of false publicity in business activities regarding the origin of products.
82
Accordingly, it is clear that the Anti-Unfair Competition Law does protect the concept of place of origin from the perspective of consumer and producer. However, the protection afforded to GIs under this law is directly finalized at safeguarding not GIs per se, but rather consumers and fairness in competition. 
Consumer Protection
The Law on Protection of Consumer Rights and Interests stipulates that consumers have the right to obtain genuine information on commodities or services, including information on place of origin. Business operators are therefore under the obligation to provide this information.
84 Providing false information on place of origin constitutes an offence under the Law.
Product Quality Protection
The Product Quality Law forbids the inaccurate use of the place of origin on products.
85 However, the products mentioned in the Product Quality Law refer to products processed and manufactured for the purpose of marketing.
86
A great number of GI products, namely primary agricultural products such as vegetables and fruits, are excluded from protection under this Law. Therefore, the scope of protection accorded by Product Quality Law to GI is rather inadequate. 87 See FURONG, supra note 83, at 273.
major challenges for the protection of geographical indications in china
In conclusion, there are three parallel ways in which one may seek protection for GIs in China's legal system -within trademark law, under the PPGIP regimes administered by AQSIQ, and the MOA regime. Each of them is administered by different governmental agencies, with a distinct legal basis. There are also more general legal regimes which target misleading conduct in the marketplace and can thus protect GIs, namely, unfair competition regime (Anti-Unfair Competition Law), consumer protection regime (Law on Protection of Consumer Rights and Interests), and product quality regulation regime (Product Quality Law). Still, GI protection in China faces many challenges. The most controversial issue is the concurrent operation of trademark and sui generis models, and this is made more complicated by the fact that there are two parallel sui generis models operated by AQSIQ and the Ministry of Agriculture. As previously noted, trademark protection falls within the jurisdiction of the SAIC, while protection of GI products in general and protection of agricultural products in particular come under the administration of AQSIQ and the Ministry of Agriculture respectively. Since there are three independent and parallel systems of GI protection in China, the same GIs may be simultaneously protected, potentially obtaining three independent kinds of protection.
Simultaneously, the possibility of registering place names qualified to be GIs as ordinary trademarks causes conflicts between individual trademarks and GIs-as-trademarks within the trademark regime. Therefore, there are two principal challenges: one is the conflict between ordinary trademarks containing geographical terms and geographical indications by means of certification or collective marks; and the other is the overlap and ensuing conflict arising from the co-existence of trademark and sui generis mechanisms. 89 Meanwhile, this also prevents the possibility of the monopolization of geographical terms by a single entity.
90
Moreover, if the goods or services are not offered within the designated region, the geographically descriptive term could be misleading to consumers.
However, the Trade Mark Law in force before 1993 allowed registration of geographical names (even administrative place names at or above the county level) as ordinary trademarks. Today, even misleading trademarks indicating a false place of origin continue to be valid if they were previously registered under this law in good faith. 91 The 金华(JINHUA) trademark for ham is one such example. Notably, the proprietor of JINHUA for ham does not produce ham originating in Jinhua City. Rather, the proprietor of the mark is located in another city within the same province. Accordingly, the mark actually indicates a false origin for the products that it identifies, but remains valid because it was a bona fide registration before 1993. Moreover, it becomes a rather famous trademark due to the heavy long-term investments made by the trademark owner.
Another issue is that the TM Law 2013 92 only regulates the registration of geographical terms consisting of administrative regions as ordinary trademarks. However, geographical boundaries are determined by natural environment and human skills, which makes them not necessarily identical to administrative regions. The same is true with administrative place names under the county level. Such geographical terms, following Article 10.2 of the TM Law 2013, cannot be prevented from being registered as ordinary trademarks. As a consequence, many geographical names below the county level, or non-administrative place names, have been registered as ordinary marks and these privately held trademark rights may be used to prohibit the use of such place names by local producers situated within the indicated place.
93
Thus, if there were a causal link between the geographical place and the quality, reputation, or other characteristics of goods originated from this place, such a geographical name would be eligible for GI protection. However, a prior registered trademark may obstruct the registration of such a GI. See FURONG, supra note 83, at 248. 91 Bashaw, supra note 51, at 79; see also Trade Mark Law 2013, supra note 12, at art. 16(1) (where a trademark contains a GI of the goods in respect of which the trademark is used, the goods are not from the region indicated therein, and it misleads the public, it shall be rejected for registration and prohibited from use; however, any trademark that has been registered in good faith shall remain valid). 92 TM Law 2013, supra note 12. 93 See XIAOPING, supra note 88, at 281.
Proposed Solutions
The conflict between ordinary trademarks containing geographical terms and GIs applied for as certification or collective marks may be solved within the trademark regime itself. The 'first in time, first in right' principle is often proposed as an optimal solution to addressing the problem.
94 But sometimes it is not as clear-cut an issue in practice.
The Jinhua Ham case is an exemplary case study of a situation where a rigid application of the priority principle would not produce satisfactory results. As mentioned above, JINHUA is a trademark used on ham owned by Zhejiang Jinhua Ham Co. Ltd.
95 After becoming aware that Jinhua Ham could qualify as a protected GI, the Office for Protecting Jinhua Ham Certification Trade Mark filed an application for Jinhua City Jinhua Ham as a certification mark with the Trade Mark Office in 2003. Normally, in accordance with the principle of priority, a subsequent confusingly similar sign (as is the case here) should be refused registration based on the prior registration of a mark which is used on identical or similar goods. However, sometimes one needs to settle such conflicts by taking historical factors as well as the interests of producers and consumers into consideration. While the proprietor of JINHUA is a company outside the boundary of Jinhua City, local Jinhua ham producers want Jinhua City Jinhua Ham to be registered as a GI so that its hams can be adequately protected. After difficult and lengthy negotiations and mediation, Jinhua City Jinhua Ham was published in the Trade Mark Gazette in 2009 and registered as a certification mark GI.
96 This has created a de facto co-existence of quite similar marks under the trademark system. Although coexistence is one solution for such conflicts, it should be subject to strict control and only allowed in exceptional cases. After all, intellectual property rights are generally subject to the principle of priority, which ensures exclusivity. Coexistence should be treated as an exception to this principle, only allowed under very limited circumstances because it has certain adverse effects on the right holders. If the system allows co-existence, the holder of a GI sometimes has to tolerate the use of the GI by third parties provided that the parties use it in accordance with honest practices in industrial and commercial matters. Otherwise, the owner of a prior trademark would need to take the risk of trademark dilution. There is a suggestion that the TM Law 2013 be amended to allow for the cancellation of ordinary trademarks containing GIs or to disallow renewal of such trademarks. As a consequence there would not be any prior trademarks that could potentially conflict with a subsequent GI application.
97 However, it seems unrealistic to revise the TM Law 2013 along these lines because it will result in legal uncertainty and deprive the trademark holders of their investment, and probably lead to more confusion among consumers. This is particularly true for famous individually owned geographical trademarks, which are also eligible for GI protection. In such cases, it may be better to maintain the status quo because the trademark has earned itself a good reputation in the marketplace at the owner's expense. The owner has already considerably invested in the brand, so the potential cancellation of such famous regular trademarks or even co-existence between them and subsequent GIs would negatively impact upon the trademark owner. Furthermore, in the minds of consumers, after powerful presence of the brand in the marketplace for so many years, the geographical term would point to a specific producer rather than a region. Therefore, continuing to recognize the geographical term as an ordinary trademark would better serve the interests of consumers.
One case decided by the Trade Mark Review and Adjudication Board (TRAB) 98 reveals that the 'first in time, first in right' principle may not apply if the registered trademark has a GI nature, and the use of the trademark by the registrant might mislead the public as to the origin of its goods. In 2003, XIANG LIAN (literally meaning Hunan Lotus Seed) was registered by a Fujian-based company as an ordinary trademark on lotus seeds and other products. The Hunan Xiangtan Xianglian Association filed an application with TRAB to cancel this registration on the ground that Xianglian was in fact a GI, referring to lotus seeds produced in Hunan Province. In that case 99 the trademark owner defended itself by arguing that the disputed trademark has distinctiveness as an ordinary trademark. According to the evidence filed by the appellant, TRAB found that Xianglian is mainly produced in Hunan Province, and the lotus seeds have distinctive qualities, which are essentially attributable to the local temperature, humidity, soil, as well as the planting methods. 'Xianglian' had been in use for over 1400 years to refer to the lotus seeds produced in Hunan Province. It thus satisfied the conditions established 97 See Bashaw, supra note 51, at 90.
98
As an agency in parallel to the Trade Mark Office, TRAB is also under the administration of SAIC. 99 100 Furthermore, TRAB found that the trademark owner engaged in lotus seed trade with producers in Hunan Province before its registration. The trademark owner thus knew that Xianglian referred to lotus seeds produced in Hunan Province but still applied for trademark registration, which was liable to mislead the public as to the quality and origin of its product. This act was in violation of the provision of Article 16.1 of the Trade Mark Law (providing 'where a trade mark contains a geographic indication of the goods in respect of which the trade mark is used, the goods are not from the region indicated therein and it misleads the public, it shall be rejected for registration and prohibited from use; however, any trade mark that has been registered in good faith shall remain valid').
101 Accordingly, TRAB cancelled the registration of the disputed trademark. In this case TRAB established that unregistered GIs in China could also be protected.
102
This is the first case where TRAB recognized and protected an unregistered GI in a trademark dispute case.
Priority Conflicts between Sui Generis GIs and Ordinary Trademarks
5.2.1 Causes for Conflicts Conflicts will presumably not arise if GIs are owned by the same entities under different protection systems, though it might be regarded as a waste of time, money, or energy to seek parallel avenues for protecting the same GI. However, if the same GIs are pursued by more than one unrelated entity via different protection systems, it is likely that conflicts will occur.
103 Moreover, the coexistence of the systems confuses applicants as to which avenue to take. In the absence of clarification regarding their differences, many of them have opted for cumulative registrations in all three of the relevant agencies. If conflicts arise out of different ownership decided by different authorities, the parties have to go to court to resolve them, which could be expensive and time-consuming. The current regime is thus ineffective and creates uncertainty for GI stakeholders.
A given geographical name associated with a product may be protected as a GI under criteria set by one administration, but the same geographically significant term may be considered as having acquired distinctiveness under the TM Law 2013 and be eligible for registration as an ordinary trademark.
104
At present there are no explicit rules in either the TM Law 2013 or its related regulations, or the sui generis administrative rules of the AQSIQ and Ministry of Agriculture, which can resolve the conflict between rights granted under the trademark system and those granted under the sui generis systems.
The case of 金华火腿 (Jinhua Ham) is a milestone regarding the resolution of the conflict between sui generis GIs and trademarks in China. 105 As noted above, the trademark JINHUA and the GI 'Jinhua City Jinhua Ham' (registered as a certification mark) are concurrently valid under the trademark system. Yet, before the Jinhua City Jinhua Ham was able to obtain GI protection as a certification mark from SAIC, the Jinhua municipal authorities applied for a designation of origin (which later became a GI) for its ham and successfully obtained approval from the predecessor of AQSIQ. When the defendant, a company located in Jinhua, which is authorized to use the designation of origin, put Jinhua Ham on the packages of its products, the individual trademark proprietor sued him for infringement. So the dispute is in fact a conflict arising out of two protection systems, namely, trademark protection versus designations of origin (sui generis GIs). After a trial, the court decided that the trademark owner of Jinhua had the exclusive right but was not entitled to prohibit the fair use of a third party. The fact that the defendant was authorized to use the designation of origin Jinhua Ham, which was approved by another government agency, granted the defendant the fair-use exemption. Both parties enjoyed independent IP rights, namely a trademark right and a sui generis GI right, both of which were protected by law. The court also ruled that in order to guarantee that their acts were legal and justifiable both parties should respect each other's intellectual property rights and exercise their respective rights within the scope of protection, strictly following the relevant provisions.
106 Although the court decided the case by allowing coexistence of both sets of rights and the two parties accepted the judgment, the potential for clashes between the two systems remains the same.
Proposed Solutions
From the JINHUA judgment, one can see that clashes between trademark rights and GI rights could be settled based on principles of honest concurrent use. For historical reasons relating to permissive legislation, many place names with potential GI significance have been registered as individual trademarks. The trademark owners have made tremendous efforts to enhance the reputation of the marks. On the other hand, the efforts and investment made by generations of local producers cannot be denied, either. Under such circumstances the law should protect both rights, provided that separate right holders use them fairly and honestly in the course of industrial and commercial activities.
107 However, co-existence is achieved at the price of compromises made by both trademark and GI right holders.
Conflicts between Sui Generis GIs and GIs Registered as Trademarks
Different administrative authorities may confer the same GI right on different entities, define different geographical boundaries, and enforce different quality standards. Take Shanxi Laochencu (literally meaning Old Vinegar in Shanxi) for example. AQSIQ recognized it as a protected product of designation of origin (now product of geographic indication) in 2004. 108 Then the Trade Mark Office registered it as a certification mark in 2010. 109 However, the production boundaries as well as the production standards determined by the two systems are so different that conflicts among the two right holders, as well as producers, would be unavoidable. Under such circumstances, it is difficult to coordinate the systems to achieve efficient GI protection.
6 comparison between the trademark regime and sui generis protection
As mentioned before, the most prominent problem is the co-existence of the trademark and sui generis systems for GI protection. By weighing the advantages and disadvantages of the two systems respectively, and taking into consideration the conflicts precipitated by the co-existence of the two systems, it is suggested that in China it would be better to maintain only one system. This should preferably be the trademark mechanism because it accommodates the rationale of GI protection better than sui generis mechanisms, bearing legal and economic considerations in mind.
Costs
The trademark system is already in place to conduct GI examination (as collective or certification marks), whereas the sui generis system does not provide for protection for foreign GIs due to lack of procedural rules. It would be expensive to build up a comprehensive sui generis system to address international GI protection.
Obtaining Exclusive Rights
Despite the fact that in China it is usually government departments that set up the relevant association as the applicant to initiate the registration of a certification or collective mark GI, under the trademark regime it is the right holder who makes further decisions in seeking protection without government actions. On the international level, GIs as certification or collective marks can be applied for directly by the interested parties without an official government action being necessary, as is required under the Lisbon Agreement. 110 Trademark registration also involves less government intervention, as the standards for inspection and verification are set by the certification or collective mark owner, rather than the competent authorities. These government agencies are not expected to take on many roles that are supposedly taken on by private parties, such as market functions like defining the production or operating standards, managing verification of compliance, or controlling output.
111 Sometimes government agencies tend to be bureaucratic and demand complex procedures to be satisfied. The two-level examination and approval processes under both AQSIQ and MOA practices mirror the complexity of the procedures. From the producers' point of view, it is far more complicated to obtain sui generis GI registration.
Enforcement of Exclusive Rights
In cases where the use of a GI is not well regulated and monitored, or where misappropriation and abuses of GIs have become rampant, GI protection can hardly achieve its goal of protecting producers and consumers and promoting local development. In countries like China, the available practical benefits of enforcement of GI protection are far more important than simply acquiring registered protection.
As far as the right holder is concerned, when facing misrepresentation or fraudulent use of GI, a private trademark owner can take immediate legal action to reduce the negative effect to a minimum. On the other hand, public authorities could be slow in reacting or responding due to bureaucratic procedures. Private owners will always try their best to maximize their profits and interests, whereas government agencies usually take other factors, such as political ends, into consideration when dealing with GI protection, and may not always treat the interests of producers as a top priority.
112 From the perspective of administrative enforcement, an expeditious and efficient means is already in place for trademark owners who want to lodge complaints against misuse and infringement of their exclusive right. Under the trademark regime, the nationwide administrative forces for industry and commerce (AICs) guarantee rapid, convenient, and effective enforcement against trademark infringement. In fact, the administrative protection enforced by AICs has an irreplaceable advantage in China.
113 Comparatively, AQSIQ administrative forces put more emphasis on product quality supervision in the production channels and inspection of imported or exported goods according to their defined functions by the State Council, mostly dealing with what happens in the workshops where processing and production take place and not in the circulation channel (market supervision is within the competence of SAIC).
114 Additionally, the Ministry of Agriculture does not have experienced forces to handle GI infringement issues.
legal considerations
Trademark Law Ranks Higher Than Administrative Sui Generis Regimes
The hierarchy of the Chinese national legal system, from the highest level, starts at the Constitution. The next tier would be national laws made by the National People's Congress or its Standing Committee, after which are administrative regulations made by the State Council based on the Constitution and national laws, followed by regional laws made by the provincial people's congress, and finally administrative rules made by ministries or provincial governments for the purpose of implementing national laws, administrative regulations, or regional laws.
115
According to the classification, the TM Law 2013 is a national law promulgated by the Standing Committee of the National People's Congress. The PPGIP and MOA Measures are administrative rules promulgated and implemented by ministerial agencies, which are lower in the legal hierarchy than national laws.
International Protection
Protection Pursued by Domestic Right Holders
Trademark systems have been established for an extended period of time and are well accepted in most countries. GI right holders have the option to apply for trademark registration in those countries where protection for GIs as collective marks or certification marks is available.
116 Even absent the possibility of collective or certification marks, they can often rely on regular trademarks to protect GIs. In contrast, there has been no harmonized international system regarding GI protection up to now. The Lisbon Agreement has only twenty-eight contracting parties, and China is not one of them.
117
Overseas GI protection can also be achieved by way of bilateral trade agreements or specific GI protection agreements via the provision of lists of protected GI terms in the annex, but this method relies heavily on the initiatives and efforts of governments and this takes time to negotiate and conclude. So far few such bilateral agreements have been reached between China and other countries.
118 By comparison, trademark protection is always available in other jurisdictions where GI producers have a market interest. While they can file the applications individually in these countries, the Madrid international registration system makes it much easier and cheaper to achieve the same goal. In particular, Rule 9(4)(x) of the Common particularly important for the fulfilment of the TRIPS Agreement. By contrast, neither the sui generis AQSIQ nor the MOA rules explicitly provide for the rights of administrative appeal or judicial review. 126 If the application fails to be accepted by the administrative agency, there is no remedy to correct the application form or any other administrative appeal procedures. Nor is there any judicial review for opposition, cancellation, or revocation decisions. The TRIPS Agreement requires Member States to provide for judicial remedies for any intellectual property in their legislation.
127 From this aspect, only the trademark regime enables China to fulfil its WTO obligations.
At present there are some Chinese scholars who advocate protecting GIs as an independent commercial sign in parallel with trademarks, certification marks, and collective marks under the Trade Mark Law.
128 As noted by other scholars, 129 this is also a common legislative practice adopted in some countries, such as Indonesia (Law on Marks) 130 and Russia (Federal Law on Trademarks, Service Marks and Appellations of Origin of Goods).
131
The advantages of such a model include granting a rather straightforward and definite protection on GIs without the necessity of framing a separate new law. In addition, it facilitates the determination of priority and classification of products if both trademarks and GIs are subject to examination under the Trade Mark Office, 132 which is not available under the current dual system.
The separation of GIs from certification or collective trademarks is certainly a big change which needs discrete analysis and scrutiny. In view of the fact that a sui generis system under AQSIQ and the Ministry of Agriculture is still in operation, it seems too early to categorize GI as an independent sign under the trademark system. Otherwise it may make GI protection more complicated and confusing. Nevertheless, it is a direction for Chinese legislators to undertake further consideration on the method of GI protection in China.
In conclusion, this chapter discusses various approaches of GI protection in China, compares their advantages and disadvantages, and presents the challenges. It concludes that the unique type of cocktail is not as tasty as imagined and changes are needed to achieve more effective GI protection in China.
